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To Our Valuable Clients
and Colleagues:

Subject: Reptile Litigation

We are pleased to provide you our comments 
concerning a relatively recent trend in 
litigation strategy by many plaintiff attorneys. 
For those who have dealt with it, it is a lesson 
learned.  For those who have not yet faced it, 
we hope this will allow you to spot it and deal 
with it early.

The “reptile” strategy is an approach to civil 
litigation that is aggressively promoted by the 
plaintiffs’ bar and used to create “fear” of a 
defendant’s alleged bad conduct in the eyes 
of prospective jurors. In the 2009 book, Reptile: 
The 2009 Manual of the Plaintiff’s Revolution, Don 
C. Keenan and David Ball lay out a strategy of 
persuading jurors by appealing to their “reptile 
brains,” or the “oldest” part of their brains that 
is responsible for primitive survival instincts. The 
strategy attempts to influence a juror’s decision-
making by appealing to those “survival” instincts 
to obtain a verdict based on fear rather than 
logic or organic reasoning. It is an attempt by 
the attorney to make the jurors believe that they 
are empowered to protect themselves and the 
community through their verdicts.

The execution of a reptile strategy includes 
attempts to establish in the jurors’ minds 
extremely broad health and safety standards 
that cannot be reasonably met or easily 
controverted by the defense. Plaintiffs use 
these “heightened” and broad standards as 
benchmarks to trap unprepared defendants 
into admitting their conduct did not meet the 
heightened standard. For example, a plaintiff 
might assert as a standard that a manufacturer 
of a product should only put products on the 
market that are “safe” in their use. On its face, 
no reasonable person could deny this premise 
and any response would require careful 
restructuring of the premise to put it into the 
correct context with a reasonable explanation. 
These high standards, and a party’s deviation 

from them, are then manipulated and used to 
create fear in the jurors’ minds that they, too, 
could be a “victim” of conduct similar to that 
of the defendants.

This strategy appears to work best in cases 
where plaintiff’s counsel wants to deflect 
attention from the plaintiff’s own conduct 
to the defendant’s conduct, and then 
exploit the defendant’s alleged disregard 
for fundamental legal, safety, or moral 
responsibility. Plaintiff’s counsel will try to bring 
in a wide variety of collateral activities and 
issues in order to paint the defendant as a 
bad actor or just down-right evil. He or she will 
use this collateral evidence to inflame and 
anger the jury so as to increase the chance 
of prevailing on liability; to increase damage 
awards; and to obtain punitive damages 
against the “evil defendant,” regardless of the 
plaintiff’s conduct.

Defending against a reptile strategy requires 
early identification of its use and development 
of a plan to defeat it.  Its markers can be 
generally found during an early evaluation 
of plaintiffs’ counsel and counsel’s prior 
verdicts, counsel’s prior use of this strategy, 
and counsel’s involvement with certain 
plaintiffs’ bar associations that promotes its 
use.  Complaints with long narratives should 
be analyzed carefully to determine the 
standards being applied, and the allegations 
of defendant’s conduct that allegedly 
violated those standards. Also, one needs 
to be prepared to address the associated 
broadened scope of discovery that is directed 
at the defendant’s activities, prior conduct, 
training, education, and other arguments, 
much of which are collateral and not directly 
relevant to the issues in the lawsuit.

While the use of a reptilian strategy can 
be identified early, it is typically manifested 
during depositions of defendants and 
witnesses where the defense counsel and the 
deponents have less opportunity to prepare 
and filter responses. One can expect a line of 
leading questions focused on the applicability 

and reasonableness of the “heightened” 
standards. They are then quickly followed up 
by obtaining the defendant’s concessions that 
their conduct did not meet these standards. 
Unless the reptilian strategy is recognized early, 
by the time it reveals itself in depositions, it may 
be too late for the defense to properly prepare 
and develop an anti-reptilian strategy.

Once recognized, there are strategies and 
tactics that can be utilized to counter the use 
of the reptilian strategy.  However, this requires 
a higher degree of planning and a pro-active 
approach.  When dealing with a reptilian case, 
the best defense is a good offense. The defense 
should aggressively exploit weaknesses in the 
liability and damage allegations, and focus on 
the plaintiff’s conduct and plaintiff’s attempts 
to divert attention from that conduct. Defense 
counsel must aggressively identify and focus 
on the key liability and damage risk factors, 
while at the same time preempting collateral 
“reptilian” attacks against the defendant.

It is important to create opportunities to 
educate the judge early about the plaintiff’s 
use of this strategy. This can be accomplished 
by strategic attacks on the pleadings, 
dispositive motions, motions to compel, pre-
trial motions and carefully crafted voir dire 
questions. The use of dispositive motions can 
be especially effective in focusing the court’s 
attention on weaknesses in the plaintiff’s case, 
by revealing plaintiff’s application of irrelevant 
or otherwise inapplicable standards to trigger an 
emotional response as opposed to a just result.

We are hopeful that this information will be of 
value to you. We are experienced in defending 
cases using reptile strategies. Should you be 
interested in learning more about this topic, 
please let us know.  We will be glad to provide 
you a presentation that may also qualify for 
continuing education credits.
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